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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Federal Power Commission (Respond- 
ent), upon remand to it of a permanent certificate authoriz- 
ing Petitioner's sale of natural gas pursuant to the terms 
of its sales contract which was not set aside by the remand- 
ing court, acted arbitrarily and beyond its delegated powers 
when it set aside this permanent certificate and later issued 
& second certificate containing a condition lowering the 
¢ontract price, which is without the support of evidence or 
adequate findings, is contrary to the judicial mandate of 
the remanding court, and is based upon extra-record data 
which have not been shown to reflect the requirements of 
the present or future public convenience and necessity. 


2. Whether Respondent’s rejection of Petitioner’s uncon- 
troverted cost evidence demonstrating that the cost of pro- 
dueing and selling the natural gas in question substantially 
exceeded the 18¢ price authorized for the stated reasons 
that such costs were not company-wide in scope or were not 
shown to be representative of the cost experience of other 
producers is arbitrary and results in depriving Petitioner 
of its property without due process of law in the cireum- 
stances of this case. 


3. Whether Respondent acted beyond its delegated 
‘powers and in an arbitrary manner by giving retroactive 
‘effect to the aforementioned 18¢ price condition attached to 
ithe new certificate by imposing upon Petitioner an obliga- 
‘tion to refund all monies exceeding 18¢ per Mcf which had 
‘previously been collected in accordance with the presump- 
tively valid permanent certificate initially issued by Re- 
spondent, since Respondent’s rate-fixing and certificating 
powers under the Natural Gas Act are prospective only, 
‘since Respondent is not endowed with equitable powers by 
Congress and since, in any event, there is no factual basis 
for the exercise of an equitable power in the case-at-bar. 
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On Petition to Review Orders of the 
Federal Power Commission 


BRIEF FOR PETITIONER 
SOCONY MOBIL OIL COMPANY, INC. 


JURISDICTIONAL STATEMENT 


Petitioner, Socony Mobil Oi] Company, Ine., is a party 
aggrieved by orders issued February 9, 1962 and April 
6, 1962 by the Respondent, Federal Power Commission, in 
remanded proceedings upon Petitioner's application for a 
certifieate of public convenience and necessity filed with 
Respondent pursuant to Section 7 of the Natural Gas Act 
(Act) and docketed below as Docket No. G-18780. The 
petition to review in Case No, 17057 was filed pursuant to 
Section 19(b) of the Act. 


STATEMENT OF THE CASE 


On September 4, 1958 Respondent issued to Petitioner’ 
a permanent certificate of public convenience and necessity, 
as applied for, authorizing a sale of natural gas by Peti- 
tioner to Transcontinental Gas Pipe Line Corporation 
(Transco) at the initial contract price of 22.8¢ per Mef 
pursuant to a sales contract dated October 10, 1957 (R. 4165- 
4223).2 This isa sale of natural gas produced by Petitioner 
in the High Island Block 10 Field, offshore Texas, in the 
Gulf of Mexico. Pursuant to the aforementioned contract, 
delivery of the gas is made to Transco at a point in 
Louisiana after transportation of such gas by Petitioner 
from the production area through transportation facilities 
leased by Petitioner from Transco for a line rental charge 
of 2¢ per Mef of gas delivered to Transco. 

Respondent ordered each producer to file a written ac- 
ceptance of the certificate granted to it within 10 days of 
the certificate’s issuance (R. 10367; 20 F.P.C. at 285). 
Petitioner accepted its permanent certificate on September 
11, 1958 (R. 10480). Additionally, Respondent ordered 
Transco to begin the construction of its $167,000,000 ex- 
pansion project certificated by Opinion No. 315 within 90 
days after Opinion No. 315’s issuance (R. 10371; 20 F.P.C. 
at 287). 

Petitioner’s sale, together with the other proposed sales 
to Transco which were simultaneously certificated, made 
available to Transco a gas supply of approximately two 
trillion cubic feet of natural gas which was needed to sup- 
port its proposed expansion of pipeline capacity (R. 10344; 
20 F.P.C. at 269). By virtue of this system-wide expansion, 
the largest since Transco’s inception, Transco was enabled 


1 Although Magnolia Petroleum Company was actually the recipient, Peti- 
tioner has subsequently been designated by Rexpondent ax the certifiente holder, 
Petitioner and Magnolia having merged on September 30, 1959 (R, 11411-17). 
Hereinafter, Petitioner shall be treated as applicant and certificate holder 
in Docket No, G-13780 below. 


2This certificate was granted by Respondent’s Opinion No, 315 and 
aceompanying order, together with other producer certificates and a 
£167,000,000 expansion certifiente which wan insucd to Transeo (R. 10333-97; 
20 F.P.C, 264). 
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to improve its over-all gas supply and to increase its sales 
of natural gas to 27 of its then existing customers. The 
urgent need of Transco and its customers for these supplies 
is not subject to dispute in the case-at-bar (R. 10348; 20 
F.P.C. at 271).3 Additionally, the very substantial savings 
redounding to the benefit of Transco’s customers as a result 
of certification of this expansion project are undisputed. 
(see footnote 32, infra p. 37). No party to the Opinion 
No. 315 proceeding below has ever sought a stay of its 
effect, either from Respondent or from any court, and, 
as a consequence, this large expansion project has long 
since become a reality. 

Judicial review of Opinion No. 315 was sought, however. 
On August 4, 1959, the United States Court of Appeals for 
the Third Circuit affirmed Respondent’s Opinion No. 315 in 
United Gas Improvement Co. v. Federal Power Com., 269 
F. 2d S65 (3rd Cir. 1959). Thereafter, on September 9, 
1959 the Third Circuit denied rehearing without accom- 
panying opinion. 

It was not until after the Third Circuit had denied re- 
hearing of its affirmance of Respondent’s permanent cer- 
tification of Petitioner’s sale that Petitioner began to sell 
its gas to Transco on September 17, 1959 pursuant to the 
permanent certificate which Respondent had granted to it 
more than one year before. Petitioner’s sale to Transco 
has continued to date without interruption, in accordance 
with the terms of its sales contract which is filed with Re- 
spondent as Petitioner's rate schedule.t Respondent has 
accepted this contract as Petitioner's rate schedule for this 


3 The record below indicates that without this added gas supply, Transco 
would have experienced system-wide gas supply deficiencies beginning in 1959 
(R, 2694-95; 20 F.P.C. at 272). With it, on the other hand, Transco esti- 
mated that it would not experience supply deficiencies until 1971 (RL 2695-96). 


4 Respondent's order of February 9, 1962, here on review, doea purport 
to alter the terms of this sale, both retroactively and prospectively. However, 
the effect of this order has been stayed at Petitioner's request by Respond- 
ent’s orders in Docket No, @-13780 below on March 30, 1962 (R. 11408) and 
May 31, 1962 (R. 11430-31), and by this Court's order dated June 28, 1962 
in the instant review proceeding, 
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sale and has designated it as Petitioner’s F.P.C. Gas Rate 
Schedule No. 19s. 

On December 14, 1959, the Supreme Court of the United 
States, in a per curiam order, granted petitions for a writ 
of certiorari to the Third Cireuit and, without further 
briefing or oral argument, vacated the judgment of the 
Third Cireuit which had affirmed Respondent’s Opinion 
No. 3152 Thereafter, the Third Circuit’s mandate, dated 
February 4. 1960 was sent to Respondent (R. 10490-93).® 

No action was taken by Respondent in response to the 
Third Circnit’s mandate until July 27, 1961 at which time 
Respondent issued its first order on remand in Petitioner’s 
Docket No. G-13780 below.? Respondent’s order of July 27, 
1961 set aside the permanent certificate which had been 
previously issued to Petitioner and, in its stead, issued a 
temporary certificate of public convenience and necessity 
authorizing the continuation of Petitioner’s sale upon the 
same terms as previously authorized. Thereafter, by its 


5 Public Service Com. of New York v. Federal Power Com., 361 U.S. 195 
(1959). 
The pertinent language of the Supreme Court’s brief order is as follows: 


“<The petition for writ of certiorari is granted. The judgment of 
the Court of Appeals is vacated and the cases are remanded to that court 
with directions to remanded [sic] the cases to the Federal Power Com- 
mission for reconsideration and redetermination in the light of Atlantic 
Refining Co. v. Public Service Com. of New York, 360 U.S. 378’’. 


¢ The Third Cirenit’s mandate provides in pertinent part: 


«6* © © Jt ig ordered that this Court’s judgment of August 4, 1959, 
in the above ease be and it hereby is vaented and that this cause be 
and the same is hereby remanded to the Federal Power Commission for 
reconsideration and redetermination in the light of Atlantic Refining Co., 
ct al., vs. Public Service Commission of New York, et al., 360 U.S. 378.’’ 


7 Docket No. G-13780 is limited to Petitioner’s application for a certificate 
authorizing the sale of its High Island gas. Apparently, Respondent under- 
took in its order of July 27, 1961 to deal separately with Petitioner’s 
Doeket No. G-13780 on remand because Petitioner’s sale concerns gas pro- 
duced in Texas and delivered in Louisiana whereas each of the other producer 
sales certificated by Respondent in Opinion No, 315 pertains to gas produced 
and delivered in South Louisiana. Although Respondent has never stated 
this as the reason for isolating Petitioner’s sale for individual treatment 
on remand, Respondent’s order of September 25, 1961 in this docket refers to 
Respondent's failure in Opinion No. 315 to recognize Petitioner’s High 
Island gas as Texans gas (RB. 11244). 
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order issued September 25, 1961,° Respondent established 
a procedure for making a new record upon which to base 
its redetermination of Petitioner’s Docket No. G-13780.’ 
Respondent’s order of September 25, 1961 stated that the 
proceeding on remand was to be limited to ‘‘the public 
interest initial price’ issue. Thus, it is clear that Re- 
spondent’s findings in Opinion No, 315 relative to the other 
factors comprising the public convenience and necessity 
have not been changed on remand. 

In compliance with this established procedure, certain 
parties submitted verified testimony and exhibits. Peti- 
tioner presented an accounting witness who sponsored, with 
explanatory testimony, a comprehensive showing of Peti- 
tioner’s actual costs incurred in the production and sale 
of the gas here involved (R. 11259-69). These cost data 
covered the period from January 1, 1960 to September 
30, 1961. In addition, certain intervenors jointly sponsored 
a witness who testified concerning field prices being paid for 
natural gas by certain purchasers in Texas Railroad Com- 
mission District No. 3 in 1954 and 1957 (R. 11845-59). 
These same intervenors also submitted a joint statement 
of position (R. 11324-41). 

In the proceeding on remand, Respondent's staff did 
not present any written testimony or exhibits. However. 
on January 16, 1962 staff counsel did file a motion seeking 
an order reducing Petitioner's initial contract price from 
22.8¢ per Mef to 18¢ per Mef (R. 11296-3820). 

On February 9, 1962 Respondent issued the order here 
on review which is explicitly limited to the issue of initial 
price (R. 11363-66). This order issues to Petitioner a 
permanent certificate of public convenience and necessity 
authorizing the sale of its High Island gas to Transco upon 
the express conditions that: 


826 F.P.C. 532 (R, 11242-46), 


® This procedure provided, in part, for the submission of ‘** © * such 
written testimony, exhibits, and arguments, subseribed and verified by the 
witness or other person responsible for preparation of auch material, as they 
deem material to determination of the public interest initial price in this 
proceeding '’ (R, 11245). 
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(1) the price to be charged from and after the effee- 
tive date of the order shall be 18¢ per Mef (at 14.65 
psia) instead of the initial contract price of 22.8¢ per 
Mef previously authorized by Respondent 


and 


(2) the monies already collected by Petitioner from 
the date of initial delivery (i.e. September 17, 1959) 
in excess of 18¢ per Mef shall be refunded, along with 
interest of 6% upon such monies, to Transco. 


On April 6. 1962, Respondent denied Petitioner’s applica- 
tion for rehearing of its February 9, 1962 order (R. 11409- 
10). 


STATUTES INVOLVED 


The various sections of the Natural Gas Act [June 21, 
1938, ¢. 556, 52 Stat. $21-S33, as amended, 15 U.S.C. 
$$ 717-717w] which are involved in this proceeding are as 
follows: 


Section 4(c), 52 Stat. $22 (1938), 15 US.C. §$ 717¢e(¢); 

Section +(d), 52 Stat. $22 (1938), 15 U.S.C. $717e(a); 

Section 4(e), 52 Stat. 822 (1938), as amended, 76 Stat. 
72 (1962), 15 U.S.C. § 717¢(e) ; 

Section 5(a), 52 Stat. $23 (1938), 15 U.S.C. T17d (a); 

Section 7(b), 52 Stat. 824 (1938), 15 U.S.C. T17£(b) ; 

Section T(c), 52 Stat. $25 (1938), as amended, 56 Stat. 
&3 (1942), 15 U.S.C. § 717f(¢); 

Section T(e). 56 Stat. 8+ (1942), 15 U.S.C. $717f(e); 

Section 19(a), 52 Stat. 831 (1938), as amended, 72 Stat. 
947 (1958), 15 U.S.C. §717r(a); 

Section 19(b), 52 Stat. 831 (1938), as amended, 63 Stat. 
107 (1949), 72 Stat. 947 (1958), 15 U.S.C. §717r(b); 

Section 19(c¢), 52 Stat. 831 (1938), 15 U.S.C. § 717r(c) ; 
and 

Section 21, 52 Stat. 833 (1938), 15 U.S.C. § 717t. 


$ 
§ 


Each of the foregoing sections is reproduced in the ap- 
pendix to this brief. 
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STATEMENT OF POINTS 


1. Respondent erred in attaching the 18 cent price con- 
dition to the certificate issued to Petitioner by Respondent 
in its order of February 9, 1962, since the conditioned price 
level was not shown to be required by the present or future 
public convenience and necessity, the standard of Section 
7 of the Act. 


2. Respondent further erred in imposing said 1S cent 
price condition because the condition is unreasonable, con- 
trary to the limitation of Section 7(e) of the Act. 


3. Respondent erred in imposing said 1S cent price con- 
dition because it lacks the necessary support of evidence 
and adequate findings. 


4. Respondent erred in imposing the aforesaid 1S cent 
price condition because the procedure by which it was 
reached was violative of the judicial mandate pursuant to 
which the remanded proceedings below were to be con- 
ducted. 


5. Respondent erred in imposing said 18 cent price 
condition because, whereas Respondent’s order purported 
to determine the 18-cent price level as a result of an ‘‘in 
line’? approach, in actuality Respondent failed to apply 
the judicially enunciated method for determining an “in 
line’’ price. 


6. Respondent erred in imposing said 18 cent price con- 
dition because the 18 cent price level was ‘*determined™ 
without benefit of any lawful administrative method. 


7. Because Respondent ‘‘determined** the 18 cent level 
without benefit of any lawful method, while at the same 
time rejecting Petitioner’s uncontroverted cost evidence 
justifying a price of 22.8 cents, Respondent *s erroneous 18 
cent price condition deprives Petitioner of its property 
without due process of law. 


$. Respondent erred in giving retroactive effect to said 
18 cent price condition because it lacks the statutory power 
to make such a reparational award. 


Ss 


9, Respondent erred in giving retroactive effect to said 
1S cent price condition, insofar as it may be said to be the 
exercise of the powers of a court of equity, because Re- 
spondent lacks the powers of a court of equity. 


10. Assuming erguendo that Respondent is endowed 
with equitable power, Respondent erred in giving retro- 
active effect to the 18 cent price condition because there is 
no factual basis to justify a retroactive refund as an ap- 
propriate equitable remedy. 


11. Respondent's conclusion that the initial contract price 

£ 22.8 cents per Mef proposed by Petitioner is out of line 
is erroneous because it was made in an arbitrary manner. 
12. Respondent's rejection of Petitioner’s uncontroverted 


cost evidence is erroneous because it is violative of the 
judicial mandate directing remand. 


13. Respondent further erred in rejecting Petitioner’s 
uncontroverted cost evidence because the reasons stated by 


Respondent for such rejection are arbitrary and inadequate. 


SUMMARY OF ARGUMENT 


I. Respondent’s order of February 9, 1962 issues a cer- 
tificate of public convenience and necessity authorizing 
Petitioner’s sale of natural gas on the condition that the 
sales price be lowered from the contract level of 22.8¢ per 
Mef to 18¢ per Mef. The 18¢ price condition, which pur- 
ports to be based upon prices which were being charged for 
natural gas produced in Texas Railroad District No. 3 at 
the time when Petitioner’s sales contract was executed in 
1957, is beyond Respondent’s power to impose because it 
is not based upon Respondent’s assessment of the require- 
ments of the present or future public convenience and neces- 
sity which are the only purposes for which Respondent may 
issue a certificate pursuant to Section 7 of the Act. Fur- 
thermore, Respondent has failed to disclose any relation- 
ship between its finding of the past public convenience and 
necessity and the aforementioned statutory standard. The 
fact that the proceeding below results from the judicial re- 
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mand of Respondent’s original certificate order in this case 
does not alter the statutory standard which Respondent is 
empowered to apply. 

The aforementioned 18¢ price condition is violative of 
the judicial mandate pursuant to which the remanded pro- 
ceeding below was held. Although that mandate directed 
Respondent to reconsider its original certificate order in 
the light of Atlantic Refining Co. v. Public Service Com- 
mission of New York, 360 U.S. 378 (1959), Respondent’s 
imposition of an 18¢ price condition violates the teaching of 
that decision as well as subsequent interpretations of that 
decision by other federal courts. 

Furthermore, in reaching its 18¢ price conclusion in this 
ease, Respondent has not relied upon evidence of record 
since it purports to be based upon a motion filed by a party 
to the remanded proceeding below. Respondent’s so-called 
‘cin line’? price determination is, therefore, arbitrary be- 
cause it is supported neither by substantial evidence nor 
adequate findings. 


II. Petitioner presented evidence of the costs incurred 
by Petitioner in producing and selling the gas, the sale of 
which is the subject of Respondent's certificate order here 
on review. This evidence, which has not been contested, 
demonstrates that Petitioner’s cost of producing and selling 
this gas has amounted to 30.79¢ per Mef based upon recent 
experience. Respondent rejected this uncontroverted cost 
evidence because it was less than company-wide in scope 
and had not been shown to be representative by comparison 
with the cost experience of other producers. These reasons 
for rejection are arbitrary and erroneous. They are 
arbitrary because it is clear that when this evidence was 
submitted on December 1, 1961, it was Respondent’s policy 
to treat cost data pertaining to the sale for which a cer- 
tificate was sought as relevant and worthy of weight. The 
arbitrariness of Respondent's reasons for rejection are 
further demonstrated by the fact that subsequent to this 
case Respondent has announced that no type of cost evi- 
dence will be considered appropriate or relevant in a 
producer certificate case. 
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Finally, in the circumstances of this case, Respondent’s 
rejection of Petitioner’s uncontroverted cost evidence 
amounts to depriving Petitioner of its property without 
due process of law because the 18¢ per Mef price condition, 
which is substantially less than Petitioner’s per Mef pro- 
duction costs, is itself the result of arbitrary and erroneous 
action, as diseussed in I. above. 


III. On September 4, 1958. Respondent granted Peti- 
tioner a permanent certificate of public convenience and 
necessity authorizing Petitioner to sell its gas to Transco 
at the contract price of 22.8¢ per Mef. As a result of 
judicial review, this certificate, pursuant to which Respond- 
ent began its sale on September 17, 1959, was remanded to 
Respondent, but the certificate was not set aside by the 
court. On remand, Respondent issued its order of February 
9. 1962, here on review, which imposed upon Petitioner’s 
sale the condition that the sales price be not more than 18¢ 
per Mef. Respondent’s order directs Petitioner to refund 
all amounts in excess of 18¢ per Mef which it had previously 
collected pursuant to the presumptively valid certificate 
granted by Respondent. Respondent lacks the statutory 
power to make such a reparational award under either 
Sections 4, 5 or 7 of the Act. Moreover, Respondent lacks 
any inherent equitable power to grant reparations of this 
nature. Finally, even assuming arguendo that Respondent 
is endowed with inherent equitable powers, there is no 
factual basis upon which to justify the retroactive refund 
obligation. In the circumstances of this case, the retroac- 
tive refund obligation bestows an unjustified windfall upon 
Transco and the distribution companies to which it resells 
the gas purchased from Petitioner. 
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ARGUMENT 


I. THE 18¢ PRICE CONDITION IMPOSED BY RESPONDENT 1S 
ARBITRARY, CAPRICIOUS AND WITHOUT RATIONAL BASIS 
BECAUSE (A) IT IS BEYOND RESPONDENT'S STATUTORY 
POWER; (B) IT IS CONTRARY TO JUDICIAL PRECEDENT: 
AND (C) IT IS UNSUPPORTED BY EVIDENCE OR ADEQUATE 
FINDINGS 

We shall deal first with that aspect of Respondent’s 
order of February 9, 1962 which provides that the total 
price to be charged by Petitioner shall be 18¢ per Mef at 

14.65 psia instead of the price of 22.8¢ per Mef established 

by Petitioner’s contract with Transco and authorized by 

Respondent’s Opinion No. 315. In light of the 2¢ per Mef 

charge paid to Transco by Petitioner for the leasing of the 

pipeline needed to deliver the gas to Transco in Louisiana, 
the condition imposed by Respondent amounts to a con- 
clusion by Respondent that a wellhead price of 16¢ per 

Mef only should be charged for this gas (R. 11363). 

The purpose of this section is to discuss the various 
errors committed by Respondent in making this price 
determination.” 


A. The 18¢ Price Condition Is Beyond Respondent's Statutory 
Power to Impose 


Respondent’s authority to issue a certificate on remand 
in the case-at-bar derives from Section 7(e) of the Act 
which provides, in pertinent part: 


66 * *© © 4 certificate shall be issued to any qualified 
applicant * * * if it is found that the applicant is able 
and willing properly to do the acts and to perform the 
service proposed * * * and that the proposed service, 
sale * * * to the extent authorized by the certificate, is 
or will be required by the present or future public 
convenience and necessity * * * The Commission shall 
have the power to attach to the issuance of the cer- 
tifieate and to the exercise of the rights granted there- 
under such reasonable terms and conditions as the 
public convenience and necessity may require." 


10 The errors involved in giving this price condition retroactive effect will 


be discussed in Section IIT, infra, 


» 


Respondent has, in its order of February 9, 1962, made 
the statutory finding that the ‘sales of natural gas by 
Socony [Petitioner] * * * are required by the public con- 
venience and necessity, and a certificate therefor should 
be issued as hereinafter ordered and conditioned’’ (R. 
11365). However, it is clear that the 18¢ price condition 
attached to the certificate purports to be the direct result 
of the approach described by Respondent in the following 
words: 


--In determining the ‘in line’ price we must look to 
prices at the time of Socony’s contract with Transco, 
in 1957. for gas produced in Texas Railroad District 
Xo. 3. Here. Socony produces and gathers its gas in 
the High Island Block 10 Field, offshore Texas, and 
pays 2 cents per Mef (at 15.025 psia) for transporta- 
tion to a delivery point in Louisiana. Both staff and 
intervenors recognize that the in-line price for this 
sale should exceed the in-line price for a delivery at 
the offshore platform to the extent of the actual 2-cent 
line rental’’ (R. 11363). 


Respondent fails to disclose any reason why it should 
limit itself to 1957 prices in making its so-called in line 
price determination. Further, Respondent fails to estab- 
lish any relationship between the 1957 prices which it claims 
to have used and the applicable statutory standard, i.e., 


‘the present or future public convenience and necessity.’’ * 


In view of long-standing judicial precedent, it is clear 
that Respondent must act on remand in the case-at-bar on 
the basis of the present or future public convenience and 
necessity, which is the only statutory standard which Re- 
spondent is empowered to apply in a certificate proceeding 


12 We shall later discuss, in subsection B, infra, why Respondent’s ‘‘in line’’ 
priee approach is contrary to the legal requirements for such an approach. 
Farthermore, we do not concede that the conclusion actually reached by 
Respondent relative to the 1957 price level in supported by substantial evidence 


or adequate findings. This latter error is dealt with in subsection C, infra. 


12 The Supreme Court has stated that proposed producer sales must be sup- 
ported by evidence showing ‘‘their necessity to ‘the present or future public 
convenience and necessity’ ’’. Atlantic Refining Co. v. Public Service Com. 
of New York, 360 US. 378, 391 (1959). 


under Section 7 of the Act. In Federal Communications 
Com. v. Pottsville Broadcasting Co., 309 U.S. 134, 145 
(1940), the Supreme Court has said of a federal agency’s 
duty on remand in applying a comparable statutory 
standard that: 


“The Commission’s responsibility at all times is to 
measure applications by the standard of ‘public con- 
venience, interest, or necessity.” The Commission 
originally found respondent’s application inconsistent 
with the public interest because of an erroneous view 
regarding the law of Pennsylvania. The Court of 
Appeals laid bare that error * * ° At this point the 
Commission was again charged with the duty of judg- 
ing the application in the light of ‘public convenience, 


interest, or necessity’ ’’. 


That the Supreme Court by the foregoing language an- 
nounced a principle which forbids Respondent to limit 
itself to a point five years in the past in ascertaining the 
present or future public convenience and necessity was 
recognized by this Court in Easton Publishing Co. v. Fed- 


eral Communications Com., 87 App. D.C. 344, 348, 185 
F, 2d 987, 991 (1950), which held: 


“The ratio decidendi of the Pottsville and Heitmeyer 
decisions in the Supreme Court is that the Commission, 
the body charged by Congress with the duty of applying 
the statutory criterion of public convenience, interest 
or necessity, is so charged at all times, including the 
time of further proceedings after remand by a court. 
* * © The court’s remand must * * * be read in the 
light of the Commission's duty to award applications 
¢'* * in satisfaction of public convenience, interest or 
necessity at the time of the award." 


This Court has observed that the public convenience and 
necessity for which regulatory agencies issue certificates 
are the convenience and necessity of the future. merican 
Airlines Inc. v. Civil Aeronautics Board, $9 App. D.C. 365, 
368-69, 192 F. 2d 417, 420-21 (1951): Accord. City of 
Pittsburgh v. Federal Power Com., 99 App. D.C. 1138, 124, 
237 F. 2d 741, 752 (1956). 
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The fact that Respondent's order of February 9, 1962 
was issued in a remanded proceeding does not modify the 
statutory standard which Congress has directed Respondent 
toapply. In the absence of findings, founded upon fact and 
reason. to the effect that the 1957 data presumably relied 
upon by Respondent have currency and are determinative 
of ‘the present or future public convenience and necessity,” 
it is readily apparent that Respondent has failed to apply 
the applicable statutory standard which is its only source 
of power in issuing a certificate of public convenience and 
necessity. 


B. The 18¢ Price Condition Is Contrary to the Meaning of the 
Supreme Court's Decision in Atlantic Refining Co. v. Public 
Service Commission of New York, 360 U.S. 378 (1959) 


Respondent in this remanded proceeding was directed 
by the Third Circuit’s remand to reconsider and redeter- 
mine the producer certificates issued by its Opinion No. 
315 ‘in the light of Atlantic Refining Co., et al., vs. Public 
Service Commission of New York, et al., 360 U.S. 378.’’ 

In attaching an 1S¢ price condition to the certificate 
issued, Respondent states that it reflects a judgment that 
such a price is ‘in line’’ for Petitioner’s gas here involved. 
The term ‘‘in line’’ is derived from the Supreme Court’s 
language in Atlantic Refining Co. v. Public Service Com. 
of New York, 360 U.S. 378 (1959), which described the 
circumstances in which it would be appropriate for Re- 
spondent to condition certificates issued to independent 
producers, as follows: 


“The Congress, in §7(e), has authorized the Com- 
mission to condition certificates in such manner as the 
public convenience and necessity may require, Where 
the proposed price is not in keeping with the public 
interest because it is out of line or because its approval 
might result in triggering of general price rises or an 
increase in the applicant’s existing rates by reason of 
‘favored nation’ clauses or otherwise, the Commission 
in the exercise of its discretion might attach such 
conditions as it believes necessary’? (360 U.S, at 391 ). 


. 
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Subsequent to the Atlantic Refining case, many of Re- 
spondent’s unconditioned certificate orders authorizing pro- 
ducer sales in other cases have been reviewed by the 
United States Courts of Appeals. As a consequence, these 
judicial reviews have been conducted in the light of the 
Supreme Court’s Atlantic Refining decision. One of these 
was conducted by the United States Court of Appeals for 
the Ninth Cireuit in United Gas Improvement Co. v. Fed- 
eral Power Com., 283 F.2d 817 (9th Cir. 1960), cert. denied 
sub nom. The Califorina Co. v. United Gas Improvement 
Co., 365 U.S. 881 (1961).° In speaking of the proper 
method of determining the ‘‘in line” price in the light of 
Atlantic Refining, the Ninth Circuit has said that Respond- 
ent should reference the line ‘‘to relevant existing producer 
prices under which substantial amounts of natural gas 
move in interstate commerce’’;* that in Respondent’s re- 
view of existing producer prices for purposes of establish- 
ing an ‘‘in line” price, such prices *‘are relevant for com- 
parative purposes only if they pertain to gas production in 
the same or an analogous area and if other principal fea- 
tures of the contracts are fairly comparable’*;** that, in 
Respondent’s review of the existing producer prices, where 
prices, areas, contracts. quality of gas, types of facilities, 
or services to be rendered are disparate, the differences 
‘should be explained by Commission findings based upon 
substantial evidence’’;" that, in any event, **the price line” 
reached by Respondent should ‘‘reflect current conditions 
in the industry’? and should not ‘require a rollback to 
prices having no current relevance’’;* that, when Re- 


® Excerpts from this decision have been quoted with approval in Public Service 
Com. of New York v. Federal Power Com., 109 App. D.C. 292, 287 Ftd 146 
(1960), cert. denied sub nom, Shell Oil Co, Vv. Public Service Com. of New York, 
365 U.S, S82 (1961), in which this Court had before it the question of whether 
the action of Respondent had been consisent with the principles announced in 
the Atlantic Refining decision. 

4983 F.2d at 823. 

* Tbid. 

 Tbid. 


Id. at S24. 
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spondent ‘‘relies upon existing certificated rates in estab- 
lishing a line, evidence ought to be submitted concerning 
those rates’’2* and that in an ‘‘in line’’ proceeding before 
Respondent, the *‘contracts ought to be identified, and each 
should be subject to test as to arms-length bargaining, iden- 
tity or similarity of gas production area, nature of gas 
reserves, quality of gas, facilities to be provided and serv- 
ices to be performed’’.” 

The question which is squarely presented in the case-at- 
bar is whether Respondent has made a proper ‘‘in line” 
price determination in the light of the Atlantic Refining 
decision and subsequent judicial interpretations of that 
decision. It is clear that Respondent has failed to do this. 

Respondent’s purported ‘‘in line’’ price determination 
is limited to the following language in its order of Feb- 
ruary 9, 1962: 


“In our judgment, for 1957, Socony’s contract price 
of 22.8 cents per Mef is clearly out of line; a total price 
not exceeding 18 cents per Mef (at 14.65 psia) would 
be ‘in-line’ for the gas involved in this proceeding 
upon delivery in Louisiana and before deduction of 
the contractual line rental. Interveners’ evidence sug- 
gests a somewhat lower ‘line’. But the rate schedules 
cited by interveners do not include certain 1956 con- 
tracts which covered part of Coastal Transmission Cor- 
poration’s original gas supply and are cited in staff’s 
motion. See Houston Texas Gas & Oil Corp., 16 FPC 
118. We feel these prices should be given some weight 
in determining the ‘in-line’ price in the public inter- 
est” (R. 11364). 


In the light of the Supreme Court’s Atlantic Refining 
decision and the Ninth Circuit’s United Gas Improvement 
decision, this determination is arbitrary because it is wholly 
deficient in the following respects: 


(1) the determination purports to be based partly 
upon data appended to a motion of Respondent’s staff 


Id. at 826. 


* Ibid. 
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which were not presented as evidence in the remanded 
proceeding. This lack of evidentiary basis for the de- 
termination will be discussed in greater detail, infra; 


(2) the determination fails to specify the sales re- 
lied upon; 


(3) the determination fails to indicate the relevancy 
of the sales relied upon; 


(4) the determination fails to demonstrate the com- 
parability of the sales relied upon with Petitioner’s in- 
stant sale; 


(5) judged by Respondent’s assertion that it limited 
itself to 1957 prices in making its determination, any 
price line reached upon that basis fails to reflect cur- 
rent conditions in the industry; and 


(6) the determination is unsupported by any finding 
that the sales relied upon control the flow of substantial 
amounts of natural gas moving in interstate commerce. 


C. The 18¢ Price Condition Is Without Evidentiary Basis or the 
Support of Adequate Findings 


Respondent is empowered, by Section 7(e) of the Act, 
to attach ‘‘such reasonable terms and conditions as the pub- 
lic convenience and necessity may require’’ to the certifi- 
cates which it issues. It is clear, therefore, that Respond- 
ent’s exercise of its conditioning power must be reasonable 
and have a rational basis, Moreover, any certificate condi- 
tion imposed by Respondent must be founded upon sub- 
stantial evidence. Signal Oil & Gas Co, v. Federal Power 
Com., 238 F.2d 771, 775 (3rd Cir. 1956), cert. denied, 353 
U.S. 923 (1957). Also, it must be supported by soundly- 
based findings. The Pure Oil Co. v. Federal Power Com., 
292 F.2d 350, 352 (7th Cir. 1961). 

Respondent has concluded that its 18¢ price condition is 
required by the public convenience and necessity. This, of 
course, is nothing more than an ultimate finding. Public 
Utilities Com. of Connecticut vy. Federal Power Com., 205 
F.2d 116, 119 (3rd Cir, 1953). However, this statutory 
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finding must be supported by plainly disclosed facts and 
findings because otherwise the duty of judicial review im- 
posed by the statute is frustrated. Colorado-Wyoming Gas 
Co. v. Federal Power Com., 324 U.S. 626, 634 (1945); Mis- 
sissippi River Fuel Corp. v. Federal Power Com., 82 App. 
D.C. 208, 214, 163 F.2d 433, 489 (1947). 


The only findings made by Respondent which purport 
to support its statutory finding that the public convenience 
and necessity requires the 18¢ price condition are con- 
elusory in nature. They are that: 


(1) Petitioner's initial contract price of 22.8¢ per 
Mef is ‘tout of line’’, 


(2) a total price of 18¢ per Mef would be ‘‘in line” 
and 


(3) the ‘‘in line’’ price must be determined by look- 
ing to prices charged in 1957 for gas produced in Texas 
Railroad Commission District No. 3. 


There is no way by which the reasonableness or accuracy 
of these conclusions may be tested. In the first place, none 
of these conclusory findings is based upon record evidence. 
Secondly, in the absence of supporting subsidiary findings, 
there is no way to test the reasoning by which Respondent 
impelled itself to these conclusions. As this Court has 
said in its JWississippi River Fuel decision, cited supra: 


«* * * Congress has forbidden arbitrary action and has 
imposed upon the courts a duty of review in that re- 
spect. Arbitrary action, if it means anything, means 
action not based on facts or reason. ** * The duty 
of review imposed upon the courts requires that the 
facts be found and the reasons stated. Otherwise, the 
courts cannot determine whether a given action is or is 
not arbitrary’’ ($2 App. D.C, at 214; 163 F.2d at 439). 


In the light of this quoted language, the arbitrariness of 
Respondent’s 18¢ price condition in the case-at-bar is ap- 


parent. 
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In dealing with the field price data upon which Respond- 
ent presumably based its determintion of an ‘‘in line” 
wellhead price of 16¢ per Mcf, Respondent alludes to cer- 
tain evidence which it discounts and to other eztra-record 
data upon which it appears to rely. Thus, Respondent it- 
self concedes on the face of its order of Febraury 9, 1962 
that its price determination lacks evidentiary basis. 

Petitioner submits that (1) there is a total lack of evi- 
dentiary basis for the conclusory finding that 18¢ per Mef 
is the total ‘‘in line’’ price (inclusive of a reimbursement 
of 2¢ per Mef for the line rental) which is required by the 
present or future public convenience and necessity, and (2) 
Respondent’s 18¢ price determination is arbitrary and 
cannot be properly reviewed in the manner contemplated 
by Section 19 of the Act. Clearly, Respondent's February 
9th order does not permit this Court to ascertain whether 
Respondent's conclusion falls within the perimeter of rea- 
son drawn by the findings. Easton Publishing Co. v. Fed- 
eral Communications Com., 85 App. D.C. 33, 38: 175 F.2d 
344, 349 (1949). The fact is that Respondent has been arbi- 


trary in failing to make the necessary subsidiary findings 
to support its conclusory finding of ‘*in-lineness.”’ 


II. RESPONDENT'S REJECTION OF PETITIONER'S COST EVIDENCE 
IS ARBITRARY AND CAPRICIOUS AND DEPRIVES PETI- 
TIONER OF ITS PROPERTY WITHOUT DUE PROCESS OF 
LAW. 


A. Respondent's Rejection of Petitioner’s Cost Evidence Is 
Arbitrary and Capricious 


On December 1, 1961 Petitioner submitted certain evi- 
dence in the remanded proceeding below in accordance 
with the procedures established by Respondent's order of 
September 25, 1961 (R. 11245, 11248-49). This evidence 
consisted of the written testimony and exhibit of Mr. Bob 
Vaught, Supervisor of F.P.C. Regulations in the Explora- 
tion and Producing Department of Mobil Oil Company, one 
of Petitioner's divisions (R. 11259-69). Mr. Vaught, an 
accountant and a former member of Respondent's staff, 
presented statistical data taken from Petitioner's account- 
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ing records demonstrating that the cost incurred by Peti- 
tioner in producing and selling its gas from the High Island 
Field, offshore Texas, amounted to 30.79¢ per Mef (R. 
11260-64). These data were taken from Petitioner’s ac- 
counting records for the period from January 1, 1960 to 
September 30, 1961 and reflected (1) the recorded invest- 
ment costs at January 1, 1960, including lease acquisition 
costs, intangible drilling costs and equipment costs, all of 
which amounted to $9,500,478" (2) the operating costs of 
$276,031 incurred upon the High Island producing leases 
for the period from January 1, 1960 through September 30, 
1961: (3) the recoverable reserves under these producing 
leases attributable to Petitioner’s interest; and (4) the 
volumes of natural gas produced from these leases from 
January 1, 1960 to September 30, 1961. It should be noted 
that this figure does not include any compensation for 
return on investment, the exploratory cost of finding these 
producing leases or the allocated cost of overhead ex- 
penses (R. 11265). 

No party to this remanded proceeding pursued its oppor- 
tunity to cross-examine Mr. Vanght’s presentation. Fur- 
thermore, no party sought to present rebuttal testimony in 
response to it. 

The reason that Petitioner chose to put in cost evidence 
can best be understood if the then-existing precedents of 
the courts and of Respondent are examined briefly. This 


20 Witness Vaught did not include the leases dedicated to Petitioner’s 
October 10, 1957 contract with Transco which were later determined to be non- 
productive, despite the fact that Petitioner had incurred an investment cost of 
$1,537,920 in regard to such leases and a total of $2,758,397 of dry hole costs 
and $125,249 of lease rentals, These costs, totaling $4,434,577, were not 
ineluded in Mr. Vaught’s cost exhibit (BR. 11263-64). 


® The fact is that the only other testimony presented in this remanded pro- 
ceeding consisted of field price testimony filed January 16, 1962 which was 
sponsored by certain of the intervenors (R. 11345-53, 11355-59). It is to be 
noted that this testimony, which by its nature cannot be considered as rebuttal 
to Petitioner’s cost textimony, was not timely filed in accordance with the pro- 
cedure established by Eexpondent for submission of evidence in the remanded 
proceeding below. By virtue of the untimely filing, Petitioner was deprived 
of the opportunity to cross-examine it in accordance with the procedure set up 
by Bespondent. 
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Court has observed that the Supreme Court’s Atlantic Re- 
fining decision does not prescribe the standard of proof 
which must be satisfied in order to support the issuance of 
an unconditioned producer certificate. Public Service Com. 
of New York v. Federal Power Com., 109 App. D.C. 292, 
296, 287 F.2d 146, 150 (1960), cert. denied sub nom. Shell 
Oil Co. v. Public Service Com. of New York, 365 U.S. 882 
(1961). However, in its Atlantic Refining decision, the Su- 
preme Court does suggest quite strongly that the introduc- 
tion of cost evidence of less than company-wide scope by 
the certificate applicants would have been helpful in judg- 
ing the propriety of Respondent’s issuance of uncondi- 
tioned producer certificates in that case. Atlantic Refining, 
supra, 360 U.S. at 392-93. Surely this must reflect the 
Supreme Court’s view that evidence of the production costs 
of the applicant relative to a proposed sale is relevant in 
a producer certificate case. Moreover, at the time when 
Petitioner presented its cost evidence in the case-at-bar, 
it was apparent that Respondent itself was of the opinion 
that evidence of this type was relevant evidence in a pro- 
ducer certificate case, especially in the light of the Supreme 
Court’s Atlantic Refining decision. Transwestern Pipe- 
line Co., 22 F.P.C. 542, 544 (1959). 

It was at this point in the still evolving regulation of in- 
dependent producers by Respondent that Petitioner pre- 
sented its above-described cost evidence on December 1, 
1961.** All of the evidence in the remanded proceeding had 
been submitted by January 16, 1962. As indicated, Peti- 
tioner’s cost evidence was uncontroverted. We turn now 


On January 15, 1962 Respondent considered the cost evidence presented 
by an applicant in a producer certificate case although such evidence was lim- 
ited in its scope to the proposed sale and gave it weight (Panhandle Eastern 
Pipe Line Co., Opinion No, 350, Docket Nos. CP60-103, ef al, = FLP.C.). 
But on January 22, 1962 Respondent decided that cost evidence was of second- 
ary importance to field price evidence in a producer certificate case, However, 
Respondent still recognized the relevancy of cost evidence in such a case (Con- 
tinental Oil Co,, Opinion No, 351, Docket Nos, G-11024, cf al, F.P.C. ). 
In that producer certificate case, which was the remanded proceeding required 
by the Supreme Court's Atlantic Kefining decision, cost evidence of less than 
company-wide scope had been presented by the producers and it was subjected 
to a detailed analysis by Respondent in its decision. 


pa 
to the summary rejection of this evidence by Respondent 
and the reasons given for such rejection. 

Respondent's order of February 9, 1962 rejects Petition- 
er’s historical cost evidence because (1) this evidence is 
Jess than company-wide in scope, and (2) this evidence has 
not been shown to be representative of Petitioner’s cost 
experience on “other properties’’ or of the cost experiences 
of other producers **in the area’’. The first reason which 
Respondent offers as justifying its rejection of Petitioner’s 
cost evidence would suggest that Petitioner’s burden of 
proof in a Section 7 certificate proceeding is in the nature 
of a company-wide Section 4 or 5 rate proceeding. But it 
has long since been settled that a Section 7 proceeding need 
not be as wide in scope as is one under Sections 4 or 5.” 
Moreover, Respondent has recently announced that its 
present policy in a producer certificate proceeding is to 
consider any type of cost evidence—company-wide or area- 
wide—as inappropriate and irrelevant because such evi- 
dence is *‘of limited utility and leads to complicated, long- 
drawn-out proceedings, detrimental to the public.’’** How- 
ever, considerations of Respondent’s current policy aside, 
the suggestion in Respondent’s February 9th order that 
Petitioner has a burden of proof in the nature of a com- 
pany-wide cost showing to justify its initial contract price 
is patently unrealistic. The suggested burden of proof is 
so onerous, in terms of the consumption of time and money, 
as to be arbitrary. 

The second reason given by Respondent for rejecting 
Petitioner’s cost evidence is equally defective because it 
fails to indicate the ‘‘other properties” by which Respond- 
ent would undertake to test Petitioner’s cost evidence. In 
addition, insofar as Respondent may be suggesting that 
Petitioner’s burden of proof under Section 7 is to adduce 
area-wide cost evidence from producers other than Peti- 
tioner, it is clear that such a burden would be practically 

* Atlentic Ecfining Co., supra, 360 U.S. at 390-91; United Gas Improvement 
Co., rupra, 283 F.2d at 826, cert, denied 265 U.S, 881. 


»* Skelly Ow Co., Opinion No, 362, Docket Nos. G-18638, et al., F.P.C. 
Issued August 30, 1962, mimeo, p- 13. 
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IMPjssible of fulfillment by Petitioner alone and, as a re- 
sult, Petitioner would be denied the hearing which Section 
7 confers. 

The inference to be drawn from the reasons for rejection 
stated by Respondent is that some kinds of cost data are 
relevant and constitute adequate support for the issuance 
of an unconditioned certificate in a producer certificate 
case. However, it has now become obvious that Respond- 
ent’s stated reasons for rejection of Petitioner’s cost evi- 
dence were ephemeral at best in light of Respondent’s 
Opinion No. 362, supra, issued August 30, 1962. In view of 
this latter development, it seems proper to treat Respond- 
ent’s rejection of Petitioner’s cost evidence in the case-at- 
bar as being based upon Respondent’s view that no type 
of cost evidence is appropriate or relevant in a producer 
certificate case. 

As we have discussed above, the judicial mandate which 
gave birth to the remanded proceeding below directed 
that Respondent’s redetermination be made in the light of 
the Atlantic Refining decision. The Atlantic Refining deci- 
sion makes clear that one of the reasons why the record 
evidence in that case was inadequate to support Respond- 
ent’s issuance of an unconditioned certificate was the lack 
of production cost data tending to justify the proposed 
contract price. Respondent's out-of-hand rejection of Pe- 
titioner’s uncontroverted cost evidence is, therefore, vio- 
lative of the Supreme Court's Atlantic Refining decision. 

Furthermore, there was ample basis for Petitioner's be- 
lief on December 1, 1961, when it presented its cost evidence 
in the remanded proceeding below, that such evidence was 
relevant and worthy of consideration.* In the cireum- 


* Further, Respondent has even relied upon cost evidence of less than com- 
pany-wide scope in justification of proposed increased rates filed by a producer 
pursuant to Section 4 of the Act, in which the statutory standard of justness 
and reasonableness is more demanding than the standard of public convenience 
and necessity in certificate cases. Davidor J+ Davidor, 15 F.P.C. 1236 (1956). In 
that case, Respondent observed: 


“*A rigid requirement that we must utilize the total of an applicant's 
business as the unit for ratemaking would in effect transform routine sec- 
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stances. Respondent had a duty to apprise Petitioner? the 
type of evidence which it would have considered to be ap 
propriate and relevant to the discharge of Petitioner’s 
burden of proof in this producer certificate case. Respond- 
ent did nothing of the kind. Therefore, Respondent’s re- 
jection of Petitioner's uncontroverted cost evidence is 
arbitrary and capricious, and deprives Petitioner of due 
process. 


B. Respondent's Rejection of Petitioner's Cost Evidence 
Deprives Petitioner of Its Property Without Due Process 
of Law. 

Respondent's rejection of Petitioner’s cost evidence also 
deprives Petitioner of its property without due process 
of law. 

The evidence of record which, as stated above, was not 
cross-examined or rebutted, clearly shows that the 18¢ 
price established by the order here on review will return 
to Petitioner an amount less than the costs attributable 
to its High Island gas production. Respondent contends, 
in its denial of rehearing of its February 9, 1962 order, that 
its rejection of this cost evidence raises no constitutional 
question because Petitioner has not shown that its total 
revenues from all fields have been reduced ‘‘to an unrea- 
sonably low level’’ as a result of this order (R. 11409). 
Respondent’s suggestion that no constitutional issue is 
raised until Petitioner has shown the relationship between 
its revenues and costs on a company-wide basis is not per- 
suasive in the instant circumstances. Northern Pacific Rail- 
way Co. v. State of North Dakota, 236 U.S. 585 (1915) ; 
Interstate Commerce Com. v. Union Pacific Railroad Co., 
222 U.S. 541, 549 (1912). 


iter nS ts 
tion 4 applications into detailed and time-consuming section 5 investign- 
tions, and would otherwise be infeasible and unworkable’? (15 F.P.C. at 


1237). 


The same may be even more forcefully said in this case where Respondent is 
applying the ‘public convenience and necessity’? standard of Section 7 of the 
Act. The fact is that Respondent has, indeed, relied upon and given weight to 
cost evidence of less than company-wide scope in dealing with producer certifi- 


cate applications. Phillips Petroleum Co., 22 F.P.C, 528, 529 (1959). 


Respondent’s dismissal of the constitutional question 
raised by Petitioner must be considered in the context of 
Respondent’s long-term failure to establish an alternative 
method of judging the propricty of a proposed price in pro- 
ducer certificate cases. During the eight-year span since 
the Supreme Court in Phillips Petroleum Co. v. State of 
Wisconsin, 347 U.S. 672 (1954) directed Respondent to reg- 
ulate the producers making jurisdictional sales of natural 
gas, Respondent has failed to apply consistently any one 
method of regulating producer prices. Respondent’s meth- 
ods for treating the price issue in both producer rate and 
certificate proceedings have included the cost of service 
approach, the field price approach, and the not-yet-mate- 
rialized area price approach of which this Court is particu- 
larly aware, State of Wisconsin v. Federal Power Com., 
.... App. D.C. ...., 303 F.2d 380 (1961), cert. granted, .... 
US. ....,8 L. Ed. 2d 275 (1962). 

In view of the lack of any articulated or consistently ap- 
plied substitute for the cost standard, Respondent has erred 
by refusing to determine Petitioner’s application on the 
basis of its uncontroverted cost evidence (R. 11409). In 
the circumstances of this case, constitutional due process 
requires that Petitioner's cost evidence be accepted in jus- 
tification of the proposed contract price of 22.8¢ per Mef. 
The due process clause in the Fifth and Fourteenth Amend- 
ment to the Federal Constitution require that the means 
or methods selected by a regulatory agency, such as Re- 
spondent, have a real and substantial relation to the ob- 
ject sought to be obtained. Nebbia v. New York, 291 U.S. 
502, 525 (1934) ; West Coast Hotel Co. v. Parrish, 300 U.S. 
379, 391, (1937). Petitioner is primarily a seller of gas 
which it owns and is not, in the traditional sense, f urnish- 
ing a service to the public, Gulf Oil Corp. v. Federal Power 
Com., 255 F.2d 556, 557 (5th Cir. 1958). Its sale of natural 
gas here involved must meet the statutory standard of 
public convenience and necessity, When Respondent sum- 
marily rejects Petitioner's uncontroverted cost evidence 
and arbitrarily reduces Petitioner's initial contract price 
without making any of the necessary findings and without 
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benefit of any other standard for testing such price, Re- 
spondent cannot seriously urge upon this Court that it 
has utilized any administrative method of price determina- 
tion which has a real or substantia] relation to the object 
sought to be obtained, Le., the finding of the present or 
future public convenience and necessity. Respondent’s ac- 
tion in these proceedings is neither reasonable nor in sub- 
stantial conformity with the public convenience and neces- 
sity standard because fundamentally it is based on no 
method at all. 


IL RESPONDENT'S IMPOSITION UPON PETITIONER OF AN OB- 
LIGATION TO REFUND AMOUNTS PREVIOUSLY COLLECTED 
PURSUANT TO A PRESUMPTIVELY VALID CERTIFICATE IS 
INVALID BECAUSE RESPONDENT LACKS THE POWER TO 
IMPOSE SUCH AN OBLIGATION AND, IN ANY EVENT. SUCH 
IMPOSITION IS ARBITRARY AND CAPRICIOUS BECAUSE 
IT IS WITHOUT THE SUPPORT OF EVIDENCE OR ADEQUATE 
FINDINGS. 

A. Petitioner's Original Permanent Certificate Was Not Set 
Aside by the Judicial Mandate Remanding Opinion No. 
315 to Respondent 


Respondent granted Petitioner a permanent certificate 
of public convenience and necessity on September 4, 1958 
by its Opinion No. 315. This certificate authorized the sale 
of Petitioner’s High Island gas at 22.8¢ per Mef. The Su- 
preme Court’s mandate, reiterated by the Third Circuit 
in its mandate to Respondent, directed the reconsideration 
and redetermination by Respondent of its Opinion No. 315 
‘‘in the light of Atlantic Refining Co. v. Public Service Com. 
of New York, 360 US 378.”’ 

This Court has previously interpreted the Supreme 
Court’s mandate in these proceedings as follows: 


«* © © Transco-Seaboard [i.e., the Third Circuit’s af- 
firmance of Opinion No. 315] was reversed by the Su- 
preme Court to permit the Federal Power Commission 
to determine for itself whether the standards set forth 
in Catco had been satisfied. Public Service Commis- 
sion of State of New York v. Federal Power Commis- 
sion, 1959, 361 U.S, 195, 80 S.Ct. 292, 4 L.Kd.2d 237.’’ 
Public Service Com. of New York, supra, 109 App. D.C. 
at 296, 287 F. 2d at 150. 
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On remand, Respondent has, by its actions, recognized 
that the Supreme Court’s mandate merely called for Re- 
spondent’s re-evaluation of its Opinion No. 315 in the light 
of a judicial development occurring subsequent to its issu- 
ance.** Thus, after receiving the mandate of the Third Cir- 
cuit on February 4, 1960, Respondent did nothing until 
July 27, 1961. By its July 27, 1961 order, Respondent un- 
mistakably indicated its position that the Supreme Court's 
mandate had not set aside Opinion No. 315 because Re- 
spondent itself, at that time, ‘‘set aside the certificate is- 
sued on September 4, 1958’ to Petitioner (R. 11216). Al- 
though Respondent, on July 27, 1961, set aside Petitioner's 
certificate issued in Opinion No. 315, it issued sua sponte 
and without supplementation of the record upon which 
Opinion No. 315 was based, a temporary certificate con- 
tinuing the sale as originally authorized (R. 11216-18). 
Petitioner’s status as a certificated seller was not affected 
by Respondent’s order of July 27, 1961.77 

Moreover, Respondent's order of September 25, 1961 on 


remand, reopened the record for the limited purpose of 
receiving 


«e * * such written testimony, exhibits, and arguments. 


subscribed and verified by the witness or other person 
responsible for preparation of such material, as they 


™ Respondent has elsewhere interpreted the effect of the judicial mandate, 
as follows: 


<¢* © © There the Supreme Court reversed the Third Cireuit, as the District 
of Columbia Circuit has said, ‘to permit the Federal Power Commission to 
determine for itself whether the standards set forth in CATCO had been 
satisfied’ by a certificate order issued by the Commission prior to the 
CATCO decision by the Supreme Court. Public Service Commission of 
New York v. F.P.C,, 287 F.2d 146, 150, Accordingly, the Third Cirenit's 
mandato did not set aside the F.P.C. order complained of but merely re 
manded the matter to the Commission ‘for reconsideration and redeter: 
mination’ in the light of *CATCO*."* [Respondent's Petition for Rehenr- 
ing, dated July 31, 1961, page 5, filed with the United States Court of 
Appeals for the Seventh Circuit in The Pure Oil Co. v. Federal Power 
Com,, 292 F.2d 350 (1961).] 


* Respondent itself recognized this in its September 25, 1961 order when it 


observed that its July 27, 1961 order ‘neither changes any rate charged by 
Socony nor orders any refunds ** (R, 11242) 
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deem material to determination of the public interest 
initial price in this proceeding” (R. 11245). 


It is obvious from this language that the reopening of the 
record was specifically limited to but one of the many fac- 
tors which must be evaluated by Respondent before issuing 
a certificate of public convenience and necessity. In its 
order of February 9, 1962, here on review, Respondent 
makes clear that its redetermination on remand is limited 
to the price issue alone. 

It was not until February 9, 1962, approximately two 
years after Respondent’s receipt of the Third Cireuit’s 
mandate, that Respondent undertook to change, both retro- 
actively and prospectively, the terms of Petitioner’s certifi- 
cated sale to Transco, which had begun in 1959. Until Re- 
spondent actually changed the nature of Petitioner’s cer- 
tifieate authorization by imposing the 18¢ price condition 
in its February 9, 1962 order, the authorization as origi- 
nally granted by Respondent’s Opinion No. 315 was effec- 
tive. Ever since Petitioner began making deliveries pur- 
suant to Respondent’s Opinion No. 315, Petitioner has been 
under a governmental compulsion, imposed by the Act, to 
continue to make such deliveries in accordance with the 
terms of its sales contract.” 

It is clear, therefore, that this Court and Respondent 
have construed the Supreme Court’s mandate as not reach- 
ing the merits of Opinion No. 315 and that, accordingly, the 
original authorizations granted to Petitioner, permitting 
it to make its sale in accordance with the terms of its con- 
tract, remained in full force and effect, despite judicial 
review, until Respondent’s order of February 9, 1962 was 
issued. 

» A certificate holder’s obligation to perform in accordance with the terms 
of the certificate order is undisputed by Rexpondent. Willmut Gas § Oil Co. Vv. 
United Gos Pipe Line Co., 12 F.P.C, 122, 139, 142-43 (1953). Moreover, 
Respondent has stated that, under Section 7(b) of the Act, Petitioner cannot 
cease making its sale without the express approval of Respondent (R. 11217, 
11410). In addition, Section 21 (b) of the Act provides that the willful viola- 
tion of Section 7(b), or of any other nection of the Act, or of ‘** * ° any 


© © © order made or imponed by the Commission under authority of this act 
o°°?? shall be punishable by heavy fine or imprisonment, or both. 
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B. The Retroactive Refund Obligation Contained in Respond- 
ent’s Order of February 9, 1962 Is Invalid for Several 
Reasons 


Respondent’s order of February 9, 1962 has two aspects. 
First, it undertakes to determine the ‘‘in line’’ price for 
Petitioner’s sale to Transco, purportedly in the light of 
the Atlantic Refining decision. Second, it imposes upon 
Petitioner for the first time an obligation to refund to 
Transco all monies in excess of 18¢ per Mcf which were 
previously collected, plus 6% interest thereon, pursuant to 
the permanent and temporary certificates of public conveni- 
ence and necessity previously issued by Respondent. The 
impact of this retroactive refund obligation may be judged 
by the fact that the principal amount refundable under 
such a refund obligation would total more than $200,000. 

We proceed now to an analysis of the second of the afore- 
mentioned two aspects of Respondent’s order of February 
9, 1962. Respondent’s order of February 9, 1962 contains 
the following ordering language: 


“The Commission orders: 


‘*(A) Socony shall, within 60 days of the date of 
issuance of this order, refund to Transco with 6 per- 
cent interest a sum equal to the difference between 22.8 
cents per Mef at 15.025 psia and 18 cents per Mef at 
14.65 psia applied to all volumes delivered to Transco 
under Socony’s FPC Gas Rate Schedule No. 198 from 
the date of initial delivery to Transco until the first 
billing date under this order.’’ 

e e * e J o a e e 


“¢(C) The certificate issued by paragraph (B), above, 
is hereby conditioned so that the total price effective 
under the aforesaid rate schedule, from the date of 
initial service thereunder, shall be 18 cents per Mef at 
14.65 psia.’’ 


Respondent’s order of February 9, 1962 will be searched 
in vain for another word relative to, or in support of, the 
retroactive refund obligation imposed by the above-quoted 
language. Respondent gives no hint of the legal theory 
or factual foundation upon which it bases its imposition 
of such an obligation upon Petitioner. 
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It is well established that Petitioner could only have 
charged the filed rate, i.e., 22.8¢ per Mef, during the period 
beginning September 17, 1959 and ending February 9, 1962, 
while it was the holder of an outstanding certificate au- 
thorizing the sale on these terms. VM ontana-Dakota Utilities 
Co. v. Northwestern Public Service Co., 341 U.S. 246, 251 
(1951): Signal Oil & Gas Co. v. Federal Power Com., 238 
F. 2d 771. 773 (3rd Cir. 1956), cert. denied, 353 US. 923 
(1957). 

The effect of the retroactive refund obligation is to be- 
stow a money award in the nature of reparations upon 
Transco. By its order of February 9, 1962 Respondent has 
reduced retroactively a filed initial rate which had been un- 
conditionally collected by Petitioner pursuant to a pre- 
sumptively valid certificate issued by Respondent. While 
it is true that an award of reparations is usually based upon 
a finding by a competent rate-fixing body that a rate 
charged and collected as of some past period was unjust 
and unreasonable,” Respondent’s imposition of the retro- 
active refund obligation upon Petitioner in the case-at-bar 
js, nonetheless, tantamount to a reparational award. It is 
respectfully submitted that Respondent lacks the power 
to make such an award. 

The power to award reparations is judicial or quasi- 
judicial in nature in that it deals with the reasonableness 
of past rates already collected; it is to be distinguished 
from the legislative or quasi-legislative nature of fixing 
rates for the future. See Arizona Grocery Co. v. Atchison, 
Topeka, & Santa Fe Railway Co., 284 U.S. 370 (1932). 

Respondent’s power to fix rates, under Sections 4 and 5 
of the Natural Gas Act, is wholly prospective in nature. 


* Respondent ’s power to determine the justness and reaxonablencss of rates 
is limited to proceedings» under Sections 4 and 5 of the Act. Even in such 
proceedings, however, Eexpondent lacks the power to muke findings relative 
to the unjustness and unreaxonableness of past rates. Montana-Dakota U tilitics 
Co. ¥. Northwestern Public Service Co,, supra; Mondakota Gas Co. v. Montana- 
Dakota Utilities Co., 103 F. Supp. 666, 670 (1951), appeal dismissed, 194 F. 2d 
705, cert. denied, 244 US. 427. 
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Hope Natural Gas Co. v. Federal Power Com., 196 F.2d 803, 
805 (4th Cir. 1952). Section 5(a) of the Act makes this 
clear. The only retroactive aspect of Respondent’s rate-fix- 
ing power is found in Section 4(e) of the Act; but there, its 
power to order refunds is strictly limited to the situation 
where a natural gas company, having sought to change an 
effective filed rate, is permitted to place its changed rate 
into effect subject to refund at the end of a temporary sus- 
pension period, pending hearing upon the reasonableness of 
such change. 

The Supreme Court of the United States has analyzed 
Respondent’s rate-fixing powers as follows: 


“It is conceded that under the Act the Commission 
has no power to make reparation orders. And its 
power to fix rates admittedly is limited to those ‘to be 
thereafter observed and in force.’ Federal Power 
Com. v. Hope Natural Gas Co., 320 U.S. 591, 618 (1944). 


Thus, it is clear that Respondent’s power to modify ef- 
fective filed rates is wholly prospective. The imposition 
of the retroactive refund obligation in the case-at-bar is 
beyond Respondent’s powers because it is nothing more 
than an attempt to grant reparations by modifying retro- 
actively a filed rate and making an award based upon such 
modification. 

Although Respondent has not asserted any reason in 
support of the retroactive refund obligation, it is also ap- 
parent that power to impose a retroactive refund condi- 
tion is not to be found in the provisions of Section 7 of 
the Act which is the section under which the proceedings 
below were conducted. Respondent's power to issue a cer- 
tificate under Section 7 is dependent upon its conclusion 
that such certificate is required by the present or future 
public convenience and necessity. City of Pittsburgh v. 
Federal Power Com., 99 App. D.C, 113, 124, 237 F.2d 741, 
752 (1956). Like its power under Sections 4 and 5, Re- 
spondent’s certifieating power is a forward-looking fune- 
tion which differs markedly from a purely judicial or quasi- 
judicial determination of present or past rights. See Ameri- 


can Airlines Inc. v. Civil Aeronautics Board, 89 App. D.C. 
365, 368, 192. F.2d 417, 420 (1951). Similarly, it has been 
observed by another Court that the application by Respond- 
ent of the public convenience and necessity standard of See- 
tion 7 of the Act with respect to the continuance or aban- 
donment of natural gas service involves the exercise of a 


*-* © © delegated legislative power to make a rule to 
guide the conduct of the parties in the future. It is 
not exercising quasi-judicial power to determine past 
or present rights or habilities * * **? Panhandle East- 
ern Pipe Line Co. v. Federal Power Commission, 236 
F.2d 289, 292 (3rd Cir. 1956). 


Furthermore, the retroactive refund condition is unrea- 
sonable and is, therefore, violative of Section T(e) of the 
Act which provides that only “reasonable” conditions may 
be attached to a certificate by Respondent. It has been 
widely held that the conditions attached to certificates 
issued by Respondent under Section 7(e) of the Act must 
be consonant with the other provisions of the Act. See 
Federal Power Commission v. Panhandle Eastern Pipe 
Line Company, 337 U.S. 498, 508 (1949). For example, 
the United States Court of Appeals for the Third Circuit 
has held that the reasonableness of a condition under Sec- 
tion 7(e) must be judged in the light of what is prohibited 
by another provision of the Act. Central West Utility 
Company v. Federal Power Commission, 247 F. 2d 306 
(3rd Cir. 1957); see also, Panhandle Eastern Pipe Line 
Company v. Federal Power Commission, 204 F. 2d 675, 680 
(3rd Cir. 1953). Therefore, a condition imposed upon a 
Section 7 certificate by Respondent which accomplishes a 
result which is prohibited by Section 5 of the Act is un- 
reasonable. 

Section 5(a) provides that Respondent may fix rates 
for the future only. Respondent’s certificate condition in 
the case-at-bar results in the retroactive modification of 
past rates by compelling the return of monies previously 
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collected pursuant to a filed rate. Consequently, the cer- 
tificate condition is unreasonable because its effect is to 
permit Respondent to accomplish that which is denied to 
it by Section 5(a) of the Act. 

In the light-of the foregoing, Respondent’s imposition 
of a retroactive refund obligation upon Petitioner is, Judged 
by its nature and its effect, clearly beyond the statutory 
powers conferred upon Respondent. 


C. The Retroactive Refund Obligation Imposed by Respondent 
Cannot Be Based on Equitable Principles Because Re- 
spondent Has No Inherent Equity Powers 

We have already discussed Respondent’s lack of power 
to impose a retroactive refund obligation under either Sec- 
tions 4, 5 or 7 of the Act. There are no other sections of 
the Natural Gas Act which suggest the existence of such 
a power. It is clear, of course, that Respondent is a 
creature of Congress and that its powers are limited to 
those conferred by Congress. Civil Aeronautics Board 
vy. Delta Air Lines, Inc., 367 U.S. 316 (1961): Stark v. Wick- 
ard. 321 U.S. 288, 309 (1944): United States v. Seatrain 
Lines, Inc., 329 U.S. 424, 432-33 (1947); Delta Air Lines, 
Inc. v. Summerfield, 347 U.S. T4 (1954) : Montana-Dakota 
Utilities Co. v. Federal Power Commission, 169 F.2d 392, 
397 (Sth Cir. 1948), cert. denied, 335 U.S. $53. Consequently 
we have now reached the advanced point in the specu- 
lative process of inquiring whether Respondent is endowed, 
by virtue of the mere fact of its statutory existence, with 
some implied or inherent power to do what it has attempted 
to do, 

In the absence of a statutory conferral of the power to 
order retroactive refunds, the authority to accomplish this 
would necessarily have to be based upon a theory that Re- 
spondent is endowed with an inherent equitable power to 
rectify its past errors in a retroactive manner.” If Re- 


» Of course, Respondent ‘s order of February 9, 1962 is devoid of any indi- 
ention that this is the reasoning upon which the imposition of the retroactive 
refund obligation was based, and, ax pointed out above, the Supreme Court's 
remand gives no indication that there was any error in Opinion No. S15 re 
quiring retroactive correction. 
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spondent were so endowed, and it is not, it seems obvious 
that the exercise of such an equitable power would require 
a careful balancing of the countervailing equities which 
may be present in a given case. Respondent, of course, has 
totally failed to make any such evaluation in the case-at- 
bar. 

But since Respondent has no equitable power, it neces- 
sarily follows that it has no jurisdiction to apply an 
equitable doctrine. Thus, when a court reviews the exer- 
cise of an equitable power by an administrative agency, it 
first considers whether the agency is endowed with such 
power by the statute which it administers. In Arrow-Hart 
& Hegeman Electric Co. v. Federal Trade Commission, 291 
U.S. 587 (1934), the Supreme Court noted that: 


“The [Federal Trade] Commission is an administra- 
tive body possessing only such powers as are granted 
by statute. It may make only such orders as the Act 
authorizes * * * but, that accomplished, [it] has not 
the additional powers of a court of equity to grant other 
and further relief * * * on the theory that this is 
necessary to render effective the prescribed statutory 
remedy”? (291 U.S. at 598). See also Federal Trade 
Commission v. Eastman Kodak Co., 274 U.S. 619, 
623 (1927). 


Administrative bodies lack the inherent powers of a court 
of equity in the absence of express conferral by Congress. 
Commissioner of Internal Revenue v. Gooch Milling & 
Elevator Co., 320 U.S. 418, 420-22 (1943). 

The Natural Gas Act did not confer any equitable power 
upon Respondent. Consequently, assuming arguendo that 
Respondent imposed the retroactive refund obligation 
upon Petitioner upon the basis of the assumption that it 
possesses equitable power, it must be set aside. 
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D. Assuming Arguendo That Respondent Possesses the Powers 
of a Court of Equity, the Retroactive Refund Obligation 
Is Arbitrary and Capricious Because I: Lacks Factual 
Support 

Previously, we have demonstrated that the retroactive 
refund condition amounts to an award of reparations and 
that Respondent lacks the power to make such an award. 
We have also demonstrated that Respondent is not endowed 
with the power to fashion an equitable remedy because Con- 
gress did not confer upon it the powers of a court of equity. 
We now reach the final step in the speculative process and 
assume arguendo that Respondent is inherently endowed 
with general equity powers by virtue of its mere existence. 
This section will be devoted to showing that there are no 
facts to support equitable relief in the circumstances of 
this case. 

On October 10, 1957 Petitioner executed a sales contract 
with Transco providing for the long-term sale of Peti- 
tioner’s High Island gas to Transco. Based upon the gas 
supply made available to it by this contract, and others, 
Transco designed an expansion of its natural gas pipeline 
system, involving an investment in excess of $167,000,000, 
which was to result in a substantial increase of Transco’s 
pipeline capacity (R. 10342; 20 F.P.C. at 268). Thereafter, 
the numerous producer-sellers, including Petitioner, and 
Transco each filed applications for certificates of public con- 
venience and necessity authorizing the various sales of gas 
to Transco and the expansion of Transco’s pipeline system. 

Petitioner's certificate application which was filed with 
Respondent on November 20, 1957 proposed to sell gas 
pursuant to its contract with Transco (R. 7862-68). This 
contract provides that either party may elect to terminate 
it in the event the requisite certificates issued by Respondent 
to either party contain unsatisfactory conditions (R. 4170). 
In view of this contractual provision, which was common 
to all of the producer contracts negotiated by Transco in 
support of its aforementioned expansion, each of the wit- 
nesses appearing on behalf of the producer applicants in the 
hearing upon which Respondent's Opinion No, 315 is 
founded, was asked to state the position of his principal in 
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the event that Respondent were to grant certificates to 
the producers conditioned upon 2 lowering of the initial 
contract price. Petitioner’s witness, like most of the other 
producer witnesses, made clear that in such event Peti- 
tioner would give serious consideration to exercising its 
contractual right to reject the proffered certificate (R. 
2031, 2540).* In fact, in response to the question whether 
Petitioner would accept a certificate conditioned upon a 
lowering of the initial contract price, Petitioner’s witness 
testified that he would not recommend the acceptance of 
such a certificate (R. 2558-59, 2562). The effect of this 
testimony was sufficiently clear that the Presiding Ex- 
aminer, Respondent’s staff counsel, Transco’s counsel, 
and others expressed their doubts on the record that the 
producers, including Petitioner, would accept price-condi- 
tioned certificates (R. 2048, 2056-57, 2060-61, 2964-65). In 
Opinion No. 315, Respondent itself recognized that the 
producer certificste applicants had specifically reserved the 
right to terminate their contracts with Transco and to 
reject any certificates issued to them which were condi- 
tioned upon a lowering of the initial contract price (R. 
10365; 20 F.P.C. at 283). 

In view of the foregoing, it is clear that if Respondent 
had issued a certificate containing a price condition of 
18¢ per Mef to Petitioner and the other producers in the 
first place, it is probable that the gas supply supporting 
Transco’s expansion project, or a major part thereof, 
would have disappeared as the result of the rejection of 
such certificates by the producers. More particularly, the 
record evidence makes clear that Petitioner would have 
rejected such a price-conditioned certificate. 

The fact is, however, that by its Opinion No. 315 Re- 
spondent granted certificates to the producers, including 
Petitioner, as applied for. When on September 17, 1959 
following the Third Circuit’s affirmance of Opinion No. 315 


™ The testimony of the other producer witnesses ix to the same effect, gen- 
erally (B. 1831, 1836, 1842-44, 1868, 1879, I8K3, 1889, 1896, 1902, 1916, 
1923, 1925, 1943-44, 1944, 1953, 1965, 1941-82, 1989, 199%, 1998, 2005, 2021 22, 


2026, 2037, 2125, 2125, 2166. 2191, 2214-15, 2265-66). 
os - ’ , ” , , 
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more than a year later, Petitioner commenced deliveries 
pursuant to its permanent certificate, its sale came within 
Respondent’s regulatory control and the provisions of the 
Act, including Section 7(b) thereof which forbids aban- 
donment of such sale in the absence of Respondent’s ex- 
press approval. 

Transco’s expansion of system capacity, which was also 
certificated by Respondent’s Opinion No. 315, was designed 
to provide additional natural gas service to 27 existing 
customers (R. 10342-43; 20 F.P.C. at 268). The record 
also shows that without the additional gas supply which 
was made available to Transco through the producer cer- 
tificates granted by Respondent, Transco would have ex- 
perienced serious deficiencies in gas supply beginning in 
1959 (R. 2694-95; 20 F.P.C. at 272). The effect of this 
additional gas supply was to postpone the occurrence of 
any supply deficiencies upon Transco’s system until 1971 
(R. 2695-96). Transco’s distribution company customers 
presented witnesses to testify to their urgent needs for this 


additional gas supply. The record is replete with their 
testimony of need, as well as of the substantial savings 
to be made by these distribution companies as a result of 
the availability of this particular supply.** This testimony 


= Regarding the nature and extent of these savings, the testimony of the 
witnesses for the Philadelphia Electrie Company, The United Gas Improve- 
ment Company and Long Island Lighting Company is indicative (RL 6476- 
79, 6512-13, 6466-67, 71). Philadelphia Electric ’s witness testified that sub- 
stantial capital investment in its manufactured gas plant (Le., some $20,000,000 
over a two-year period, R. 6479) would be necessary if this gas supply were 
not made available; further, if such gas supply became available, substantial 
reductions in Philadelphia Electric's fixed charges and operating expenses 
would result (i.e, nearly $2.5 million over a two-year period, R. 6479). 
United Gas’ witness testified that his company would realize substantial savings 
in operating costs, amounting to $262,000 for the 1959-60 fiscal year, plus 
additional savings in capital investment, if the gas supply became available 
(R. 6513), Long Island's witness testified that his company would realize 
savings in operating costs of $29,000 per year for each 1000 Mef per day 
of gas purchased from Transco, since Transco 's gus was S¢ per Mef cheaper 
than the gas of another supplier (R. 6471), Thus, because Long Island re- 
ceived a daily allocation from Transco of 25,000 Mef of gas (20 FLP.C. at 
286), that company's annual savings since 1959 have amounted to $725,000, 
based upon the foregoing estimate which is exclusive of the savings realized 


in capital investment, 


of savings is based upon the assumption that the various 
producers and Transco would be granted the certificates 
for which they had applied. 

When judicial review of Respondent’s Opinion No. 315 
was sought, no petitioning party sought a stay of the effec- 
tiveness of Opinion No. 315 either from the Supreme Court, 
the Third Circuit. or Respondent." As a consequence of 
this. as well as of the nature of the judicial mandate and 
of the timing of Respondent’s action on remand, Peti- 
tioner’s certificate authority to make its sale to Transco 
at the initial contract price of 22.8¢ per Mef has remained 
fully effective until Respondent’s order, issued February 9, 
1962 here on review. 

In the light of the foregoing facts, it is obvious that 
there is no basis in equity for the imposition by Respondent 
of the retroactive refund obligation upon Petitioner. When 
Petitioner began its sale to Transco, it did so pursuant to 
its contract with Transco in accordance with a permanent 
certificate granted by Respondent, the legality of which 
had been sustained by the Third Cireuit. Petitioner’s sale 
was not begun until almost two years after the filing of its 
certificate application and over one year after Respondent 
had issued to Petitioner this permanent certificate. Peti- 
tioner, in committing its gas to the interstate market, had 
a right to rely upon the presumed validity of its certifi- 
cate at least to the extent of collecting unconditionally the 
contract revenues derived from its sale to Transco until 
February 9, 1962 when, for the first time, Respondent pur- 
ported to alter the contractual terms of this sale. If such 
reliance were held to be unjustified, then it would be clear 
that natural gas producers can place no reliance upon the 
permanent certificates granted by Respondent, and the 
revenues collected thereunder, until the final review of 
such authority has been completed. In the case-at-bar, the 
Supreme Court’s mandate makes clear that the Court did 
not pass upon the propriety of Respondent’s Opinion No. 


™ Section 19(c) of the Natural Gax Act provides that no order of Respond 
ent shall be stayed in the absence of a xpecific order by Respondent or the 


reviewing court. 
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315 except to direct Respondent to reconsider its Opinion 
in the light of a subsequent judicial development. Even 
with Respondent’s order on remand, the administrative- 
legal process has not ended. The case-at-bar is proof of 
that. To those who would contend that Petitioner pro- 
ceeded at unlimited peril to its sales revenues by begin- 
ning its sale on September 17, 1959 before this process had 
run its well-nigh interminable course, Petitioner replies that 
it could have only protected itself by refusing even now 
to begin this sale. 

But it did begin this sale in 1959 after the Third Circuit 
had affirmed Respondent’s permanent certification of this 
sale. As a direct result of the beginning of this sale, and 
the other producer sales certificated by Opinion No. 315, 
Transco, whose needs are merely a reflection of those of its 
customers, averted an imminent gas supply deficiency and 
Transco’s customers enjoyed uninterrupted service from 
Transco as well as very considerable savings in their oper- 
ations. Surely, the ultimate consumer benefited from Pe- 
titioner’s beginning its sale before the review and remand 
process initiated by certain of Transco’s customers and 
the Public Service Commission of the State of New York, 
all intervenors here, had been completed. 

What Respondent has tried to do by imposing the retro- 
active refund obligation is clear enough. On the basis of 
its present opinion that it committed error back in 1958 
by issuing permanent certificates to the producers who 
furnished the gas supply needed to make feasible Transco's 
expansion, Respondent has decided that it can only purge 
itself of its self-declared error ™“ by acting as if it had never 
erred. It attempts to do this by directing Petitioner to 
refund all monies which it has ever collected, prior to Feb- 
ruary 9, 1962, from Transco in excess of a price of 18¢ for 
each Mef of natural gas delivered to Transco during that 
retroactive period. 

The inequity of having Petitioner atone for Respondent's 
self-declared error is that if Respondent had, in fact, issued 

“It ix cloar that its error is self-declared beeause no court has told Re- 
spondent that it committed error in issuing Opinion No. 315. 
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a certificate containing a price condition of 18¢ on Sep- 
tember 4, 1958, the record is clear that, in all probability, 
Petitioner would have rejected such a certificate with the 
result that Philadelphia Electric Company, The United 
Gas Improvement Company, Long Island Lighting Com- 
pany and the other 24 customers proposed to be served 
with additional gas by Transco would have acquired no 
additional supplies and, consequently, would have been 
compelled to seek substantially more expensive alternate 
fuel supplies to meet their unquestioned needs. 

However, as a result of Respondent’s alleged error in 
issuing, in the first place, unconditioned certificates to 
Transco’s suppliers, including Petitioner, Transco’s cus- 
tomers have substantially benefited, the ultimate consumer 
has benefited, and Petitioner has incurred substantial ex- 
pense in reliance upon its unconditioned certificate author- 
izing the sale to Transco at 22.8¢ per Mef.* Now, by the 
retroactive refund obligation, Respondent attempts to place 
these parties in positions which they, in all probability, 
would not have occupied had Respondent issued a price- 
conditioned certificate to Petitioner in the first place. The 
clear effect of imposing the retroactive refund obligation 
is to visit the full burden of Respondent’s self-declared 
error upon Petitioner and to bestow a windfall upon 
Transco and its distribution company customers in the 
form of Petitioner’s High Island gas production at 18¢ 
per Mef from the beginning. 

While it is true that protection of the gas consuming 
public is an objective of the Natural Gas Act, it is equally 
true that the standards of that Act must be administered 
fairly to effectuate a threefold protection of the producer, 
the pipeline purchaser, and the consuming public. Gulf 
Oil Corporation v. Federal Power Commission, 255 F.2d 
556, 557 (Sth Cir. 1958); The Pure Oil Company v. Federal 
Power Commission, 292 F.2d 350, 353 (7th Cir. 1961). Re- 
spondent is required by the Natural Gas Act to make a 
proper balancing of the investor and consumer interests 


= Witness Vaught’s uncontroverted testimony relative to Petitioner's large 


expenditures in its High Island properties is a matter of record (RK. 11259-69). 
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in carrying out its delegated duties. Federal Power Com- 
mission v. Hope Natural Gas Company, 320 U.S. 591, 603 
(1944). In imposing the retroactive refund obligation, 
Respondent has not only exceeded its statutory powers, 
but it has also wholly ignored Petitioner’s interest as a 
producer and investor and has acted contrary to equitable 
principles. 
CONCLUSION 

Respondent’s order of February 9, 1962, on remand of 
its Opinion No. 315, issues to Petitioner a certificate of 
public convenience and necessity upon the condition that 
Petitioner lower the previously certificated price, in reli- 
ance upon which Petitioner began its sale of natural gas. 
This order, arising from a proceeding under Section 7 of 
the Natural Gas Act, purports to modify prospectively and 
retroactively the terms of the authorization previously 
issued to Petitioner by Respondent. For the reasons set 
forth above, such modification is invalid because it is arbi- 
trary and beyond Respondent’s power to impose. 


Respectfully submitted, 


Socoxy Most Or Company. Ixc. 
By Francis H. Caskry, 
Its Attorney 
Tom P. HamMtLu 
Socony Mobil Oil Company, Inc. 
150 East 42nd Street 
New York 17, New York 
Rosert FE. May 
Francis H. Caskrx 
Gexr P. Bonp 
Joun T. KetcHam 
May, Suannow anp MOoriey 
1700 K Street, NW. 
Washington 6, D. C. 


Attorneys for Socony Mobil 
Oil Company, Inc. 


October 1, 1962 
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APPENDIX 
Excerpts From Natural Gas Act 
Section 4(c), 52 Stat. 622 (1938), 15 U.S.C. §717¢(c): 


‘*(¢) Under such rules and regulations as the Commission 

may prescribe, every natural-gas company shall file with 
the Commission, within such time (not less than sixty days 
from June 21, 1938) and in such form as the Commission 
may designate, and shall keep open in convenient form and 
place for public inspection, schedules showing all rates and 
charges for any transportation or sale subject to the juris- 
diction of the Commission, and the classifications, practices, 
and regulations affecting such rates and charges, together 
with all contracts which in any manner affect or relate to 
such rates, charges, classifications, and services.”’ 


Section 4(d), 52 Stat. 822 (1938), 15 U.S.C. §717¢(da): 


“<(d) Unless the Commission otherwise orders, no change 
shall be made by any natural-gas company in any such rate, 
charge, classification, or service, or in any rule, regulation, 
or contract relating thereto, except after thirty days’ notice 
to the Commission and to the public. Such notice shall be 
given by filing with the Commission and keeping open for 
public inspection new schedules stating plainly the change 
or changes to be made in the schedule or schedules then in 
force and the time when the change or changes will go into 
effect. The Commission, for good cause shown, may allow 
changes to take effect without requiring the thirty days’ 
notice herein provided for by an order specifying the 
changes so to be made and the time when they shall take 
effect and the manner in which they shall be filed and 
published.’’ 


Section 4(e), 52 Stat. 822 (1938), as amended, 76 Stat. 72 
(1962), 15 U.S.C. §717¢c(e): 


“<(e) Whenever any such new schedule is filed the Commis- 
sion shall have authority, either upon complaint of any 
State, municipality, State commission, or gas distributing 
company or upon its own initiative without complaint, at 
once, and if it so orders, without answer or formal pleading 
by the natural-gas company, but upon reasonable notice, to 
enter upon a hearing concerning the lawfulness of such 
rate, charge, classification, or service; and, pending such 
hearing and the decision thereon, the Commission, upon 
filing with such schedules and delivering to the natural-ga 
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company affected thereby a statement in writing of its 
reasons for such suspension, may suspend the operation of 
such schedule and defer the use of such rate, charge, classi- 
fication, or service, but not for a longer period than five 
months beyond the time when it would otherwise go into 
effect and after full hearings. either completed before or 
after the rate. charge, classification, or service goes into 
effect. the Commission may make such orders with refer- 
ence thereto as would be proper in a proceeding initiated 
after it had become effective. If the proceeding has not 
been concluded and an order made at the expiration of the 
suspension period, on motion of the natural-gas company 
making the filing, the proposed change of rate, charge, 
classifieation, or service shall go into effect. Where in- 
creased rates or charges are thus made effective, the Com- 
mission may. by order require the natural-gas company to 
furnish a bond, to be approved by the Commission, to re- 
fund any amounts ordered by the Commission, to keep ac- 
curate accounts in detail of all amounts received by reason 
of such increase, specifying by whom and in whose behalf 
such amounts were paid, and, upon completion of the hear- 
ing and decision, to order such natural-gas company to 
refund, with interest, the portion of such increased rates 
or charges by its decision found not justified. At any hear- 
ing involving a rate or charge sought to be increased, the 
burden of proof to show that the increased rate or charge 
is just and reasonable shall be upon the natural-gas com- 
pany, and the Commission shall give to the hearing and 
decision of such questions preference over other questions 
pending before it and decide the same as speedily as 
possible.”” 


Section 5(a), 52 Stat. 823 (1938), 15 U.S.C. §717d(a): 


‘¢(a) Whenever the Commission, after a hearing had upon 
its own motion or upon complaint of any State, munici- 
pality, State commission, or gas distributing company, shall 
find that any rate, charge, or classification demanded, ob- 
served, charged, or collected by any natural-gas company 
in connection with any transportation or sale of natural 
gas, subject to the jurisdiction of the Commission, or that 
any rule, regulation, practice, or contract affecting such 
rate, charge, or classification is unjust, unreasonable, un- 
duly discriminatory, or preferential, the Commission shall 
determine the just and reasonable rate, charge, classifica- 
tion, rule, regulation, practice, or contract to be thereafter 
observed and in force, and shall fix the same by order: Pro- 
vided, however, That the Commission shall have no power 
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to order any increase in any rate contained in the currently 
effective schedule of such natural gas company on file with 
the Commission, unless such increase is in accordance with 
a new schedule filed by such natural gas company; but the 
Commission may order a decrease where existing rates are 
unjust, unduly discriminatory, preferential, otherwise un- 
lawful, or are not the lowest reasonable rates.’’ 


Section 7(b), 52 Stat. 824 (1938), 15 U.S.C. §717f(b): 


‘“‘(b) No natural-gas company shall abandon all or any 
portion of its facilities subject to the jurisdiction of the 
Commission, or any service rendered by means of such 
facilities, without the permission and approval of the Com- 
mission first had and obtained, after due hearing, and a 
finding by the Commission that the available supply of 
natural gas is depleted to the extent that the continuance 
of service is unwarranted, or that the present or future 
public convenience or necessity permit such abandonment.” 


Section 7 (c), 52 Stat. 825 (1938), as amended, 56 Stat. 83 
(1942), 15 U.S.C. §717f(c): 


‘¢(¢) No natural-gas company or person which will be a 
natural-zgas company upon completion of any proposed 


construction or extension shall engage in the transportation 
or sale of natural gas, subject to the jurisdiction of the 
Commission, or undertake the construction or extension of 
any facilities therefor, or acquire or operate any such facili- 
ties or extensions thereof, unless there is in force with 
respect to such natural-gas company a certificate of public 
convenience and necessity issued by the Commission an- 
thorizing such acts or operations: Provided, however, That 
if any such natural-gas company or predecessor in interest 
was bona fide engaged in transportation or sale of natural 
gas, subject to the jurisdiction of the Commission, on Feb- 
ruary 7, 1942, over the route or routes or within the ares 
for which application is made and has so operated since 
that time, the Commission shall issue such certitieate with- 
out requiring further proof that public convenience and 
necessity will be served by such operation, and without 
further proceedings, if application for such certificate is 
made to the Commission within ninety days after February 
7, 1942. Pending the determination of any such application, 
the continuance of such operation shall be lawful. 

“In all other cases the Commission shall set the matter 
for hearing and shall give such reasonable notice of the 
hearing thereon to all interested persons as in its Judgment 
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may be necessary under rules and regulations to be pre- 
seribed by the Commission: and the application shall be 
decided in accordance with the procedure provided in sub- 
section (e) of this section and such certificate shall be issued 
or denied accordingly: Provided, however, That the Com- 
mission may issue a temporary certificate in cases of emer- 
geney, to assure maintenance of adequate service or to 
serve particular customers, without notice or hearing, pend- 
ing the determination of an application for a certificate, 
and may by regulation exempt from the requirements of 
this section temporary acts or operations for which the 
issuance of a certificate will not be required in the public 
interest." 


Section 7(e). 56 Stat. 84 (1942), 15 U.S.C. §717f(e): 


**(e) Except in the cases governed by the provisos con- 
tained in subsection (c) of this section, a certificate shall 
be issued to any qualified applicant therefor, authorizing 
the whole or any part of the operation, sale, service, con- 
struction, extension, or acquisition covered by the applica- 
tion. if it is found that the applicant is able and willing 
properly to do the acts and to perform the service proposed 
and to conform to the provisions of this chapter and the 
requirements, rules, and regulations of the Commission 
thereunder, and that the proposed service, sale, operation, 
construction, extension, or acquisition, to the extent author- 
ized by the certificate, is or will be required by the present 
or future public convenience and necessity; otherwise such 
application shall be denied. The Commission shall have the 
power to attach to the issuance of the certificate and to the 
exercise of the rights granted thereunder such reasonable 
terms and conditions as the public convenience and neces- 
sity may require.” 


Section 19(a), 52 Stat. 831 (1938), as amended, 72 Stat. 947 
(1958), 15 U.S.C. §7171r(a): 


“‘(a) Any person, State, municipality, or State commission 
aggrieved by an order issued by the Commission in a pro- 
ceeding under this chapter to which such person, State, 
municipality, or State commission is a party may apply for 
a rehearing within thirty days after the issuance of such 
order. The application for rehearing shall set forth spe- 
cifically the ground or grounds upon which such application 
is based. Upon such application the Commission shall have 
power to grant or deny rehearing or to abrogate or modify 
its order without further hearing. Unless the Commission 
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acts upon the application for rehearing within thirty days 
after it is filed, such application may be deemed to have 
been denied. No proceeding to review any order of the Com- 
mission shall be brought by any person unless such person 
shall have made application to the Commission for a rehear- 
ing thereon. Until the record in a preceeding shall have 
been filed in a court of appeals, as provided in subsection 
(b) of this section, the Commission may at any time, upon 
reasonable notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any finding 
or order made or issued by it under the provisions of this 
chapter.”’ 


Section 19(b), 52 Stat. 831 (1938), as amended, 63 Stat. 107 
(1949), 72 Stat. 947 (1958), 15 U.S.C. §717r(b): 


“<(b) Any party to a proceeding under this chapter ag- 
grieved by an order issued by the Commission in such 
proceeding may obtain a review of such order in the court 
of appeals of the United States for any circuit wherein the 
natural-gas company to which the order relates is located 
or has its principal place of business, or in the United States 
Court of Appeals for the District of Columbia, by filing in 
such court, within sixty days after the order of the Com- 
mission upon the application for rehearing, a written peti- 
tion praying that the order of the Commission be modified 
or set aside in whole or in part. A copy of such petition shall 
forthwith be transmitted by the clerk of the court to any 
member of the Commission and thereupon the Commission 
shall file with the court the record upon which the order 
complained of was entered, as provided in section 2112 of 
Title 28. Upon the filing of such petition such court shall 
have jurisdiction, which upon the filing of the record with 
it shall be exclusive, to affirm, modify, or set aside such 
order in whole or in part. No objection to the order of the 
Commission shall be considered by the court unless such 
objection shall have been urged before the Commission in 
the application for rehearing unless there is reasonable 
ground for failure so to do. The finding of the Commission 
as to the facts, if supported by substantial evidence, shall 
be conclusive. If any party shall apply to the court for leave 
to adduce additional evidence, and shall show to the satis- 
faction of the court that such additional evidence is material 
and that there were reasonable grounds for failure to ad- 
duce such evidence in the proceedings before the Commis- 
sion, the court may order such additional evidence to be 
taken before the Commission and to be adduced upon the 
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hearing in such manner and upon such terms and conditions 
as to the court may seem proper. The Commission may 
modify its findings as to the facts by reason of the addi- 
tional evidence so taken, and it shall file with the court such 
modified or new findings, which if supported by substantial 
evidence, shall be conelusive, and its recommendation, if 
any, for the modification or setting aside of the original 
order. The judgment and decree of the court, affirming, 
modifying, or setting aside, in whole or in part, any such 
order of the Commission, shall be final, subject to review 
by the Supreme Court of the United States upon certiorari 
or certification as provided in section 1254 of Title 28.’’ 


Section 19(c), 52 Stat. 831 (1938), 15 U.S.C. §717r(c): 


ordered b 
sions 


order.”’ 
Section 21, 52 Stat. 833 (1938), 15 U.S.C. §717t: 


“*(a) Any person who willfully and knowingly does or 
causes or suffers to be done any act, matter, or thing in 
this chapter prohibited or declared to be unlawful, or who 
willfully and knowingly omits or fails to do any act, matter, 
or thing in this chapter required to be done, or willfully 
and knowingly causes or suffers such omission or failure, 
shall upon conviction thereof, be punished by a fine of not 
more than $3,000 or by imprisonment for not more than 
two years, or both. 


‘*(b) Any person who willfully and knowingly violates any 
rule, regulation, restriction, condition, or order made or 
imposed by the Commission under authority of this chapter, 
shall, in addition to any other penalties provided by law, 
be punished upon conviction thereof by a fine of not exceed- 
ing $500 for each and every day during which such offense 
oceurs.”’ 
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Washington 25, D. C. 
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Washington 6, D. C. 
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